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Leahy Planning Ltd.
Clifden,Corofin, Co. Clare. 087 795 8180. maleahyml@gmail.com

Registration Number 623263.

Michael Leahy B.Arch., M.R,U.P., Dip PIng. & Env. Law, F.R.L.A.l., M.LP.I,, A.oU.

The Secretary,

An Bord Pleanala,
64 Marlborough St., |1
Dublin 1,

17 0CT 20\3 16*h October 2018.

Fee:€ RO WPG
Re: Referrai under S%Frg\gn 5 of the PWlmgg_aﬁD%Iopment Act 2000.

Dear Sir/Madame, ===

On behalf of Mr. Donal Lyne of the Queens Hotel, Abbey St., Ennis, we wish to
lodge a referral under Section 5 of the Planning and Development Act, for
review of declaration made by Clare County Council. This referral deals with
the foliowing issues:

1. Matter of referral on which declaration was originally sought from Clare
County Council:
“Whether change of use from general hotel reception area to cafeteria
area providing counter service and seating at the Queens Hotel, Abbey
Street, Ennis County Clare, is or is not development and is or is not
exempt development.”

2. Name of Referrer: Mr. Donal Lyne, manager, the Queens Hotel.

Address of referrer: The Queens Hotel, Abbey St, Ennis Co. Clare.

Nome & address of agents for appellant: Leahy Planning Ltd., Clifden,

Corrofin, Co. Clare,

Planning Authority: Clare County Council.

Section 5 referral reference Number in Clare County Council: R18-41.

Fee Enclosed: €220.00

Date of issuance of declaration: 21 September 2018 (Copy declaration

Attached-Appendix 1).
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Also attached: Appendix 2 showing warning letter 23™ April 2018, Appendix 3
showing drawings , site location and original declaration request form.
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1.Introduction:

By letter dated 23 April, our clients, the Queens hotel received a warning
notice in respect of certain developments which it was alleged constituted
unauthorised development (Copy attached- Appendix 2).

The first item on this list of alleged unauthorised developments was in respect
of what was described as a

"material change of use at ground floor level of Queens Hotel from hotel

reception/lobby area to coffee shop”.
This referral is taken solely in respect of that aspect of the warning letter, We
have had correspondence with the council in respect of the other matters
mentioned in the warning letter. In particular, we have also requested a
declaration from the council under section 57 of the Planning and
Development Act as amended, seeking clarification as to what works are still
considered to be exempted development notwithstanding the fact that this
building is a protected structure (RPS-739).
We had hoped that this Section 57 declaration would have issued in time for it
to be considered in tandem with this referral. It may be that when a
declaration issues in respect of the Section 57 request that we may wish to
refer all or part of it to the Board for final adjudication. In the interim,
however, we request only that the board adjudicate on the matter of the
alleged material change of use.
We referred the matter of the alleged material change of use to the council for
a declaration on 28" August 2018 and the declaration issued on 21%
September 2018 (Appendix 1).

2. History.

The Queens hotel premises has been integral to the town of Ennis since the
19th century and received its present name at a time of Queen Victoria's visit
to Ireland in 1900. It was mentioned briefly in James Joyce's Ulysses.

Over that time, it has seen many internal changes of Wse <9 Msistent with hotel
usage. The area of the present referral at one tlme - ontaméke QT

ough it was of sufﬁct stz
@qur reque ﬂy()use this are;'a‘vfgjg .

Mith &ber\pe@@y or for

Approximately 6 months ago the owners, as part of the.ongeing Fiwiew of the
operation of the premises, relocated the reception des

was changed to the main hotel reception area,
that guests and other members of the public w
brief visits to the hotel or in order to rendez
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made certain minor non-structural changes ta the area of this referral
incorporating a food counter and provision of seating. It shouid be noted that
seating, together with small tables, had been present in the reception area
before this change, and coffee and other items were regularly served there.

It should also be noted that like most businesses the hotel business changes
with time. The concept of a large hote! reception area is now somewhat dated
given that most reservations are made online or as part of group bookings. For
that reason, the reception area was relocated to an upstairs room,. This is a
common feature of many commercial hotels and is entirely consonant with
internal rearrangements within a hotel premises without involving any
material change to the premises from a planning point of view.

3. Change of use versus material change of use.

“Develapment” is defined in the planning act as
“the carrying out of any works on over or under land or the making of
any material change of use in any structure or other land”. (Section 3)
It is to be understood from this that the making of a non-material change of
use to a premises does not require planning permission. For example, an
internal change in a dwelling-house from the kitchen to dining room which
does not affect the external appearance of the building clearly does not
require planning permission.
The use of the current premises is that of “hotel”. Such use incorporates a
wide variety of activities including, in the public areas; bar, meeting, dining,
restaurant, provision of light refreshment and the many other activities which
will be commonplace in an hotel premises.
Itis our contention that a change of use which has been carried out, from one
use commonly associated with an hotel to another use commonly associated
with an hotel, and which does not involve issues of greater usage, greater
traffic generation, greater pedestrian footfall or an other matters which
would be of planning concern, could not be descfibed™s. -
use and is therefore not development. W eo
We attach herewith as appendix 3 drawings which show the tdr
the area in question which we have outlined

n red for your attentiofy :
show the layout of the area as it was beforg {ﬁzbﬁurrenf zfﬁz;ulges took plac‘@
and these are shown in miniature as part 4 %‘m X

As indicated above the immediately precedifig as of hotel receptig
area, incorporating seating area with tables and ;- i irfgu@u.ra\‘n:‘a
shown in the attached drawings. This area was frequent ' h@:m
and consuming cups of coffee and light snacks as would be thas ase imay
hotel reception or waiting area. |
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The area also gave access to the main lift of the hotel and a main staircase. It
also had doors connecting it to the remainder of the hotel.

Queans Hoted Ennis,
Layout of Reception Area priorio
Brovision fo Cafeteria facility,

When looking at the current layout a food counter has been installed, the
reception desk has been removed and the access to the staircase has been
slightly modified. If any of these very minor works are required to obtain
planning permission, i.e. that they are not exempted under section 4{1) (h) of
the Act, by virtue of the fact of this building’s being a protected structure, then
we are happy to apply for planning permission for them. As mentioned in the
introduction above that is a matter to be decided. However, it appears
manifest that the general usage of the area is very similar to that which
prevailed prior to the removal of the reception desk. There are seats and there
are tables at which people may consume snacks. Instead of a reception
counter, there is a food counter. These uses are entirely compatible with use
as an hotel.

R ik L L
AT Qg3 mthed 1= red

Quasns Hotel Ennis. T
Layeiit of cafatana faceity in farme: T
Racaplion Aras .
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It may be argued that the cafeteria use is to some extent "stand-alone”.
However, it is no more so than the original hotel reception area. Persons who
are not patrons would enter the reception area, have a cup of coffee or a snack
and then leave. They were required to use the toilets of the hotel in common
with the other patrons of the hotel. it was not, therefore, a stand-alone
premises and it is not now as the same conditions apply. Similarly, it is, of
course, the case that hotels contain restaurants which would have a certain
"stand-alone" function, in that persons not necessarily using the residential
function of the hotel would use the restaurant and then leave. Similarly, with
respect of bar premises or nightclub premises all of which are entirely
compatible with use as an hotel.

Given the above, and the similarity in layout in the “before and after”
situations we would contend that it could not be argued that a material change
of use has taken place.

A material change of use is said to take place when change is such that it
involves matters which the planning authority would be obliged to take into
account in their normal agsessment of a planning application. (Barron J.
Galway County Councif v Lackagh Rock Ltd.) Such changes would, for example,
be a significant increase in noise, environmental emissions, increase in
deliveries or a significant increase in footfall over and above what would be
expected by normal improvement in business. It cannot be argued that this
would be the case in the current situation. There is no difference in noise levels
or indeed in general visitor levels to the area which was formerly used as a
reception and is now used as a coffee area. Nor are there,any other external
nuisances being generated. We would, therefore, state fhat'eyen if the
provision of a cafeteria may be considered to be a chahge o‘ﬁdrs [
material, and as such does not require planning pephission, lep
Our contention, therefore, is that in this regard dg )elopment has ncfg
::::Iace. . . 4 ’9@%‘ 2. 4{4-(
should be noted that as per Section 2 of the/ggt “use ‘oes n&f')nclude use g
of the land by the carrying out of any works thaxe Y

4. Development or Exempted Development.

Despite the above, the Board may conclude that development has taken place.
The question then arises as to whether or not it is exempted development.
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Section 4(1)(h) of the act allows that certain minor works

“including the carrying out works for the maintenance,

improvement or other alterations of any structure, being works

which affect only the interior of the structure..."”
shall be exempted development. Certain works have been carried out in
respect of this development including the removal of a reception counter and
the creation of a small internal partition to a section of the staircase as well as
provision of certain internal linings to surfaces of walls and columns. Clearly,
under normal course of events, such works would be exempted development
but it is possible that these will be de-exempted under section 57 by virtue of
the building's being a protected structure. As indicated above we have sought
a declaration on this matter of section 57 de-exemptions. In any event, if these
minor works are found not be exempt we will apply to have them retained.
However, it is the matter of use which is the primary concern of this referral.

Section 4 of the act and article 6 of the regulations make provision for change
of use within certain “classes” of use being exempted. Though the regulations
specify that an hotel is a “business premises” the specific class to which hotel
belongs is not clarified. It is, therefore, a specific use in his own right and the
issue of change from cne class to another within a band of uses does not arise.
What must be determined therefore is what is an appropriate type of use or
range of uses within the context of an hotel, all of which can be considered
compatible with hotel use?

Hotel premises have always contained a variety of uses both for patrons
enjoying the residential element of the hotel and for general members of the
public who make use of the facilities of the hotel on an offgqing basis. These
facilities include bar, restaurant, coffee areas, meeting foorng,leisure facilities
ballrooms et cetera There are of course certain hote)é which .;-‘ €

earliest times it was avaalable as a commercial ho nd gw it centraﬂ%&ﬁ TSN
2 ch in line 4(4

with similar hotels throughout the country. It i{8lrar at curr n%e as

cafeteria area is entirely compatlble with the geners rstood, use of

Acts.

5. Planning precedents.

Decisions which the board has made in previous referrals may be of some
interest.
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In RL. 3315 the Board decided that use of a coffee shop within a shop was
considered to be compatible with use of the shop and came within "the scope
of the definition of shop "and was therefore considered not to constitute
development. In that case, the works to the protected structure were
considered to be exempted development.

In a very similar case, RL 2941, a partial change of use from shop to coffee shop
was also considered not to constitute development.

The precedence value of these cases derives from the fact that though there
were what could be considered as certain changes of internal use they were
considered entirely compatible with the pre-existing uses and were therefore
not considered to constitute development. A directly analogous situation
arises in the current case. While unlike the use of "shop”, the use of "hotel" is
not defined in the act or the regulations, nevertheless use of hotel is clearly
understood by most people and is clearly understood to incarporate cafeteria
use.

Another very important element of RL3315 is the manner in which a split
decision was issued whereby the board made separate determinations in
respect of the “works” element of the referral and in respect of the “use”
element of the referral. It decided that the use aspect did not constitute
development and that the works aspect constituted exempted development.
The board may consider that a similar approach should be taken in this
instance.

Also of importance in this referral is the fact that the board decided, in the
absence of a section 57 declaration from the council, that certain works were
exempt development as they did not adversely affect the character of the
protected structure. This was not the main element of thé faferral but
.nevertheless, the board made that determination. Clegfrly, itdg stmilarly open
'to the board in the present case to determine whethér the worﬁ%un_, alved in
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Another case which may be of relevance is ABP-30078
decided that occasional use of a theatre within a public b

order for this referral, it is made clear that the reason for this was thatthg
proposed change would have involved "...material planning considerations due
to intensification of pedestrian and traffic arriving...”.

No such material planning consideration can be said to arise in the current
case.
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At paragraphs (c) and (d) of the conclusions section, the council again referred
to class 14 of part 1 of schedule 2 as well as part 4 of schedule 2. As indicated
above it is difficult to see how these are relevant to the current circumstance.

At paragraph (e) of the declaration, the council suggested the nature and scale
of change, including seating and provision of a fixed counter, have material
planning impacts. This is not however justified by the council, It is difficult to
see within the context of a large hotel building how, for example, a significant
increase in footfall requiring planning assessment, other than that created by a
generally improving business model, could be generated without extending the
premises and without changing the nature of the hotel use.

We may not in the above have fully understood the reasoning behind the
council declaration and if the council chooses to clarify to the board the
reasons for its inclusion of certain elements of the regulations in the preamble,
or to clarify the reasons why they suggest that the alteration has material
planning impacts, then | trust that the board will make these comments
available to us for response if they raise new issues.

7.Conclusions.

consumption of food is entirely compatible with ¥
context of a hotel premises. Therefore, no develo Y
the alterations may be described as a change of use that'th
described as a material change of use.

by virtue of Section 57 then we are happy to apply for retention of those
works. As previously indicated, a section 57 declaration is awaited which will
clarify this matter and indeed this may be clarified before the Board makes its
decision in the current case.
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The Board is in any event free to make differing decisions in regard to the use
aspect and the works aspect of the matter as it has done in previous referrals.

We look forward to the Board confirming that the change of use as carried out
does not constitute development.
Yours sincerely,

/// ‘ /’1/
MichselLeaty, 2 [

for Leahy Planning Ltd.

On behalf of Mr. Donal Lyne, manager of the Queens Hotel.

Under instruction of Abbey River Investments Ltd., the owners of the Queens
Hotel.

Encls:

10
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Appendix sheets.

1. Copy of Declaration from Clare County Council. Ref No. R18-41. Issued
21% September 2018

2. Copy of Warning Letter, 23" April 2018.

3. 3 Copy of drawings and application form lodged with declaration
request.
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Appendix 1.
Declaration issued by council, 21° Sept 2018.
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DECLARATION ISSUED tJNDER SECTION 5 OF THE
PLANNING & DEVELOPMENT ACT 2000 (AS AMENDED)

Reference No.; R18-41

LCoimhairle Contae an Clair
Clare County Council

WHEREAS a question has arisen as per the provisions of Section 5 (1) of the Planning
and Development Act 2000 (as amended) as to:

Whether changing the internal use of a portion of the Glueens Hotel premises from
reception area to cafeteria at the Queens Hotel, Abhbey Street, Ennis, Co. Ciare, is or is
not develapmgr-;t and is or js not exempted development.

AND WHEREAS, Donie Lyne has requested a deciaration from Clare County Council on
the said questior:.

AND WHEREAS Clare County Council, in consitlering this referral, had regard in
particular to -

(a)Sections 2, 3 of the Planning and Development Act, 2000, as amended,

(b)Class 14 of Part 1 of Schedule 2 of the Planning ani Development Regulations 2001,
as amenced.

(¢) Schedule 2 Part 4 of the Planning and Developmen| Regulations 2001 , 88 amended.

(d)Articles ¢ and 10 of the Planning and Development Regulations 2001, as amended

{(e)The nature, scale and layout of the cafe, the layout and services providad to visiting
members of the public such as the inclusion of new counter area and the extent of
sealing provided.

(f) The proposed change of use as indicated in raceived documents from the referrer,

And whereas Clare County Council (Planning Authority) has gbn

s/
(a) the proposed development consisting the changa gf use froﬂ.’ Kom a hotel
recaption area to a cafeteria at the Queens Hote Abbey Street FQ
“works” which come within the scope of secffon 2 (1) of the

Development Act 2000, as amanded: /O &
{s?cope of sec‘ﬁdqqa
/s

(b) the said works constitute “development” whiclf égene
(1} of the Planning and Develcpment Act 20007 & (.q
\ tel re ag%n areatoa
Clarg s nift exempted
dSE 8 pt@' 7

(c) the said clevelopment consisting of the change ;
cafeteria at the Queens Hotsl, Abbey Street, Ehuis,
development as same is oulside the change of™\y
provisions as set out in Class 14 of Schedule 2. Pan 0
Developrrent Regulations 2001, as amended;

(d) the sald cJevelopment consisting of the change of use from a hote
cafeteria at the Queens Hotzl, Abbey Street, Ennis, Co. Clare j&y

development as same is outside the change of use exemptad Hevelgbment

provisions as set out in Schedule 2, Part 4 of the Planning and Dev¥lopment
Regulaticns 2001, as amendeu:
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(e) Having ragard to the nature, scale and layout of the cafe, the layout and services
provided (o visiting members of the public (e.g. Inclusion of new counter area), and
the extent of seating provided, the change of use from a hotel reception fo a cafe
raises issues that are material in refation to the proper planning and sustainable
development of the area and this change of use constitutes a material change of use.

NOW THEREFCRE: The Planning Authority in exercise of the powers conferred on it by
Section 3 of the Planning and Development Act, 2000 (as amended), hereby decides that;

the change of use from a hotel ruception area to a cafeteria at the Queens Hotel,

Abbey Street, Ennis, Co. Clare, gonstitutes development which is not_exempted

development as defined within the Planning & Developmant Acts, 2000 {(as arnended) and
associated regulations.

ooy Bosan

Thomas Hbgan

Senior Staff Officer

Planning Department

Economic Development Directorate

21% September 2018
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Appendix 2,
Warning letter issued by Council, 23™ April 2018.
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COMHAIRLE CLARE
CONTAE AN CHLAIR COUNTY COUNCIL

WARNING LETTER
PURSUANT TO
SECTION 152(1) OF THE PLANNING AND DEVELOPMENT ACT
2000, (AS AMENDED)

23" April 2018 )

Queens Hotel Limited

Unit 5 Westgate Business Park
Kilrush Road

Ennis

Co. Clare

V85 XY73

OurRef:  UD18-039

LRE: Lands at Abbey Street, Ennis. Co. Clare |

A Chara,

I am informing you that it has come to the attention of the/Pranni
County Council, that unauthorised development may hayé g being or may be
carried out, namely: -

1. A material change in use at ground flogr level of Quaez@)ﬂg_
hotel reception/iobby area” to coffee Afipp (Prot;cted Strutiire ™o.
RPS.739); Ty 7 N

7, W«
» 2. The erection of unauthorised advertigi agb%ﬁgf% associatég
) K/)g
va

with the new coffee shop;

3. The carrying out of alterations to' the fron

bar/restaurant and the erection of unauthoris adv is?hg{ignc fe
advertising “No. Forty One Bar & Restaurant”; \

4. The carrying out of interiok alterations within the hote

including the removaj of plaster and the erection of timber cl ding.

On lands at Abbey Street, Ennis, Co. Clare

An Roinn Pleanala
An Stiﬂrthéireacht. Forbairt Gheilleagrach
Aras Contae an Chiair, Bothar Nua, inis, Co. an Chidir, V95 DXP2

Planning Department
Economic Development Directorate
Aras Contae an Chiair, New Road, Ennis, Co. Clare, V95 Dxps

& U635 6546232 / 065 6821616 #2 065 6625233







Planning and Development Act, 2000, ag amended, s hereby issued to the Queehs
Hotel Limited, the owner,

Any person served with this Warning Letter May make submissions or observations
in writing to the planning authority, Clare County Council, regarding the alleged
unauthorised development not later.than four weeks from the date of the service of
this Warning Letter

Any person who has carried out or is carrying out Unauthorised development shaij be
guilty of an offence Pursuant to Section 151 of the Planning and Development Act,
2000, as amended. I am obliged to inform you that the possible penaltieg involved
where thers is g conviction for such an offence are that g person shall be liable:
1. on summary conviction to fine not exceeding €5,000 or tp imprisonment for
a term not exceeding 6 months, or to both.

2. on conviction on indictment to g fine not Exceeding €12,697,380.73 or to
impri ' h,

Where an Unauthorised development involves the construction of an ‘Unauthorised
structure, the minimuym fine is: ‘
on summary conviction, the estimated cost of the constriction of the structure
or €2,500, whichever is less:

or ™,
2 on conviction on indictment, the estimated gbst ofqlﬁ%} anstruction of the
structure or €12,697.38, whichever_ is less, G ™
except where the person convicted can show to

€ Court’s satigfac g at,|

or it, does not have the necessary finangia| meap ;}3 pay the minimym ﬁﬁq;;{?
Failure to comply with an Epforcement Ng ceoﬁgrary to Setdhn
154(8) of the Planning and Development Act . %

%
The penalties Upon conviction for an offence contramy i %(Sfare the sam
%

In addition, any costs reasonably incurred by the Planning ‘2 t f\n(u on to
enforcement Proceedings may be recov: ‘ :
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i you have any queries in relati
Enforcement Section on 065 682

unauthorised development, not later than f

this Warning Letter.

Mise le meas,

0 Mol

Anne Marie Finn
Staff Officer
Planning Department

on to the above please contact The Planning







Appendix 3.

Drawings and form included with original declaration request to council.

Drawings show site location and layout of relevant area before and after
the change the subject of the referral.







